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OPINION

REVERSED AND REMANDED Susano, J.



The plaintiff, David H cks (“Hi cks”),! sued Gene E. Cox
(“Cox”) and Conni e Wittaker (“Wittaker”)? each of whom owns an
interest in property i mediately adjacent to Hi cks’ subdivision
| ot, seeking to enforce deed restrictions that prohibit, anong
ot her things, the placing of “trailers” on the defendants’
property. The trial court held that, even assum ng the
restrictions pertaining to the defendants’ property were broad
enough to cover Wittaker’s single-w de nobile home, the
“enforcenent of such restriction has been wai ved or [Hi cks]
shoul d be estopped to enforce sane.” Hicks appeal ed, arguing
that the single-wide nobile hone is a “trailer,” as that termis
used in the restrictive covenants; that the trial court erred in
admtting hearsay testinony as to the developer’s intent with
respect to the use of the word “trailers”; and, finally, that the
trial court erred when it ruled that H cks was precluded from
enforcing the restrictive covenant against “trailers” under the

doctrines of waiver and estoppel.

l. Fact s

In 1993, Hi cks purchased Lot H 7 in Shady Cove
Subdi vi sion in Canpbell County. Cox owns property adjacent to
Hicks” lot. Cox’s lots are designated as H8, H9, and H10. He

has lived in a doubl e-wi de nobile hone on Lot H 10 since 1988.

M. Hicks’ wi fe, Carolyn Hicks, was originally a plaintiff in this

case. She died while the case was pendi ng bel ow.

’For ease of reference, Cox and Whittaker will be referred to
collectively as “the defendants.”



The subdi vi sion was devel oped by Fred Waddel
(“Waddel 1 ")® over 20 years ago. \Wen the subdivision plat was
recorded, Waddell did not record restrictions as to the
subdi vision as a whole. |Instead, he chose to place restrictive
covenants in the individual deeds as the |lots were sold. The
record reflects that sone of the deeds do not contain an express
prohi bition against “trailers,” while others do. For exanple,

H cks’ deed, which incorporates restrictions by reference to an
earlier deed in his chain of title, includes a prohibition

agai nst the placenent of “a nobile honme or trailer” on his |ot.
The deed at issue here, by which Waddel | conveyed Lot H 8 to Cox,
recites “[t]hat no trailers shall be placed on [the] subject
property.” The full restrictive covenants in Cox’s deed are as

foll ows:

Sai d property is sold subject to the
follow ng restrictions which shall be binding
upon the grantee, his successors and assigns:
(1) That no horse, cow, hog, goat or simlar
ani mal shall be kept or maintained on said
prem ses or any part thereof, nor shall any
chi cken yard be maintai ned thereon; (2) That
no building nor structure shall be used for
any purpose whatsoever other than that of a
resi dence and especially said property shal
not at any tinme be used for the purposes of
any trade, business or manufacture; (3) That
Il [sic]® lavatories and/or toilets shall be
built indoors and connected wth outside
septic tanks or cesspool; (4) That no tents,
shacks, garages, barns, or other outbuildings
erected on this tract shall [sic] any
structure of a tenporary character be used as
a residence; (5) That said conveyance is nmade
subject to the restrictions placed upon said
| and conveyance of said property fromthe
United States to Fred Waddel I, et ux; (6)
These restrictions and reservati ons are made

. Waddel | died prior to the commencement of this action

“The “11” in covenant (3) was apparently intended to be the word “all.”
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for the benefit of any and all persons who
now may own, or who may hereafter own
property in the Shady Cove Subdi vision, and
such persons are specifically given the right
to enforce these restrictions and
reservations; (7) As stated above the party
of the second part is to have the use of the
private road owned by parties of the first
part which |leads to the county road for
recreational purposes only; (8) That no
trailers shall be placed on subject property.

(Enphasi s added.)

Mobil e hones -- primarily of the double-w de variety --
have been placed on several lots in the subdivision. As
i ndi cated earlier, Cox lives in a doubl e-wi de nobile home, which
is situated on Lot H10. Hi s deed contains a prohibition agai nst
“trailers.” Lot H4, which is |ocated down the road from Hi cks’
property, is occupied by a doubl e-wi de nobil e honme; however, the

ownership of that ot is not burdened with a deed restriction

against “trailers.” The sane is true of Lot H1, on which is
| ocated a single-wde nmobile honme. 1In addition, Margaret Carter,
who testified on behalf of the defendants, lives in a doubl e-w de

nobil e hone on Lot G 27 in the sane subdivision, to the rear of
Cox’ s doubl e-wi de nobile hone. The restrictions in her deed are

the sane as in the deed covering the defendants’ property.

Prior to the filing of this suit, Wittaker entered
into a land contract with Cox, by the terns of which Wittaker
obt ai ned a possessory interest in Lot H8 and a portion of Lot
H 9. After that contract was executed, Wittaker placed on the
property a single-w de nobile honme, which she thereafter occupied

as her residence. Although it is not entirely clear fromthe



record, it appears that Wi ttaker’s nobile hone is situated
primarily on Lot H8, which is the tract imedi ately adjacent to

H cks’ property.

Hicks filed this action in response to the placenent of
Wi ttaker’s single-wide nobile home. His conplaint requests the
trial court to order the renoval of the nobile hone and seeks to
permanently enjoin the defendants fromplacing simlar structures
on the property in question.®> He contended in the trial court,
as he contends here, that the restriction in the deed to Lot H 8
-- “[t]hat no trailers shall be placed on [the] subject property”
-- prohibits single-w de nobile hones such as the one placed on
t he subject property. The defendants, on the other hand, argue
that the restriction was intended to exclude only silver-sided or
canping-type trailers, and that in any event, the right to
enforce the restriction has been waived or is not available to

H cks by reason of estoppel.

In support of their contention that Wittaker’s nobile
hone does not fall within the anbit of the subject restrictions,
the defendants rely upon trial testinony regardi ng statenents
made by Waddell. Wtnesses testified that Waddell told certain
i ndi vi dual s who purchased lots in the subdivision that the
restriction as to “trailers” was neant to apply to “a travel
trailer, one you pull behind an autonobile,” and specifically a
“silver-side” or canper-type trailer. Hi cks objected to this

testinmony, but the trial court allowed it, noting that \Waddel

n his compl aint, Hicks and his wife originally named Cox as the only
def endant . However, after Cox’s answer revealed that the property in question
was subject to the land contract with Whittaker, Hicks was permtted to amend
his conplaint to include Whittaker as a defendant.
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was “the predecessor to title.” Hicks had earlier testified,
over the defendants’ objection, that Waddell told himin 1988
that he, Hicks, could not put a nobile hone on a | ot he was
considering. Hicks testified that because of Waddell’s

statenent, he did not purchase that lot.®

Followi ng the hearing, the trial court ruled as

foll ows:

Until the Court’s heard testinony that during
M. Waddell’'s lifetine, that there were
doubl e-wi des, at |east on property in this
subdi vision, Ms. Carter testified that he was
an often tinmes visitor in her hone, and she
lived in a doubl e-wi de. Doubl e-w de, single-
wi de, and manufactured homes are all the sane
under restrictions. W’ ve heard testinony as
to what [Waddell] intended. And he said he
intended to restrict silver-sides, such as
are ordinarily parked on the | ake for fishing
cabins. |I'mof the opinion that these
restrictions, if they would cover single-wde
trailers as in question here, were waived, or
the -- M. Waddell would be estopped either
to now attenpt to enforce restrictions that
have been waived by himfor many, many years.
So, | don't think it’'s -- would be proper to
order the renoval of this single-wde
trailer. The case is dism ssed.

I1. St andard of Revi ew

In this non-jury case, our review is de novo upon the
record of the proceedi ngs below, but the record cones to us with
a presunption of correctness as to the trial court’s factua
findings that we nust honor “unless the preponderance of the

evidence is otherwise.” Rule 13(d), T.R A P. “The scope of

®Hi cks I ater purchased another | ot on which he built a house. The
defendants’ property is next to that |ot.
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review for questions of law is de novo upon the record of the
[trial court] with no presunption of correctness.” Ganzevoort V.

Russell, 949 S.W2d 293, 296 (Tenn. 1997).

[11. Applicable Law

Ceneral | y speaki ng, unanbi guous restrictive covenants
are to be interpreted in the same nmanner as any witing, Al dridge
v. Morgan, 912 S.W2d 151, 153 (Tenn. App. 1995); thus, words in
such covenants nust be given their usual and ordi nary neani ng.
Id.; Rainey v. Stansell, 836 S.W2d 117, 119 (Tenn. App. 1992).
Furthernore, when the neaning of a restriction “is reasonabl e and
unanbi guous, there is no need to seek further clarification
outside its | anguage.” Shea v. Sargent, 499 S.W2d 871, 874
(Tenn. 1973). The terns of an unanbi guous restrictive covenant
cannot be varied or altered by parol evidence. See Jones v.
Brooks, 696 S.W2d 885, 886 (Tenn. 1985); Rolen v. Rolen, 57
Tenn. App. 637, 423 S.W2d 280, 282 (1967); Mon v. \Webb, 584
S.W2d 803, 805 (Tenn.App. 1979); In re Johnson, 187 B.R 598,

602 (E.D. Tenn. 1994).

It is true that restrictions on the free use of real
property are not favored and will be strictly construed. Beacon
Hlls Homeowners Ass’'n, Inc. v. Palnmer Properties, Inc., 911
S.W2d 736, 739 (Tenn. App. 1995); Jones v. Englund, 870 S.W2d
525, 527 (Tenn. App. 1993). Nevertheless, the overriding factor
is the intent of the parties. Beacon Hlls, 911 S.W2d at 739.

This Court has stated that



[i]t is well established lawin this State
that a person owni ng a body of |and may sel
portions thereof and nmake restrictions as to
its use for the benefit of hinself as well as
those to whom he sells. (Ctations omtted).

* * *

Not wi t hst andi ng the | aw s unfavorabl e regard
toward restrictive covenants and its strict
construction of them such restrictions, |ike
ot her contracts, wll be enforced according
to the clearly expressed intention of the
parties. (Citations onmtted).

Benton v. Bush, 644 S.W2d 690, 691 (Tenn. App. 1982); Jones, 870

S.W2d at 529.

V. Analysis

Qur initial task is to ascertain the scope of the
restriction against “trailers.” Restrictive covenants simlar to
t he one now before us have been considered in a nunber of
Tennessee appell ate decisions. Cf. Albert v. Owige, 731 S.W2d
63 (Tenn. App. 1987); Beacon Hills, 911 S.W2d 736 (Tenn. App.
1995); Reece v. Lawson, 1994 W. 171056 (Tenn. App. 1994), an
unpubl i shed opinion filed May 6, 1994; Reese v. Edwards, 1989 W
51519 (Tenn. App. 1989), an unpublished opinion filed My 18,

1989. It is obvious fromthese and other cases that restrictive
covenants against “trailers” are not unusual in the devel opnent
and deedi ng of property. These cases have a conmon thene, i.e.,
-- that the terns “nobile hones” or “trailers” should be given a
broad construction because, historically speaking, such a

construction is consistent wwth the desire of developers to



prevent property owners from placing residential units that were

constructed off-site onto subdivision |ots.

The Beacon Hills case is particularly instructive. 1In

t hat case, the court was faced with the followi ng restrictive

covenant :

TEMPORARY STRUCTURES: No structure of a
tenporary character, trailer, basenent, tent,
shack, garage, barn or other outbuil ding
shall be used on any lot at any tine as a
resi dence either tenporarily or permanently.

911 S.W2d at 737. The question in Beacon Hlls was whether a

“manuf actured home” -- two units, each of which was to be

transported to the site by a tractor-truck and there attached
t oget her and secured to a foundation -- fell within the quoted
restriction. 1In holding that the word “trailer” included the

def endant’ s “manufactured hone,” this court said the foll ow ng:

Since, however, the restrictions in Beacon
Hi | ls Subdivision do not nention “nobile
home” but prohibit “trailers,” it is
necessary for us to determne if “trailer” as
used in the restrictive covenants was
intended to apply to “nobile hones” or

“manuf actured hones” as those terns are now
used. Wiile we are aware of the rule in this
jurisdiction that restrictive covenants are
not favored and nust be strictly construed,
we are of the opinion that the intent of the
parties is controlling.

Such restrictive covenants, of
course, will be enforced according
to the clearly expressed intention
of the parties; but being in
derogation of the right of
unrestricted use of property wll
be strictly construed, and will not
be extended by inplication to

anyt hing not clearly and expressly
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prohibited by their plain terns.
(Gtations omtted).

Turnley v. Garfinkel, 211 Tenn. 125, 362
S.W2d 921 (1962). See also the dissent by
Judge Crawford in Al bert v. Orw ge, supra.

Consi der abl e evi dence was adduced in this
case to denonstrate that, when conpleted, the
structure would be as attractive as a site
constructed home and sone of the existing
hones in the subdivision. It appears from

t he evidence on the point that, if
constructed in conformty wth the plans of

t he appellant, the aesthetics of the

nei ghbor hood woul d not be adversely affected.
This fact, however, is of no consequence in
deciding the issue before the court.

It seens clear that it was the intent of the
parties who prepared the restrictive
covenants when using the term*“trailer” were
contenplating a “trailer used as a
residence.” As the trial court pointed out
the use of the term*“trailer” is no |onger
utilized for structures in which people live
and even the term “nobil e honme” seens to be
passe. W have exam ned a nunber of cases in
this jurisdiction which use the term
“trailer” and “nobile honme” in referring to a
residence and find that at the tine of the
filing of the restrictive covenants in this
case, the terns “trailer” and “nobil e hone”
were used interchangeably with “trailer”
bei ng the predom nant term during that

period. Indeed, we find the terns to be used
by the courts interchangeably through 1994.

ld. at 738-39.

We believe that Beacon Hills is controlling. The
restrictive covenants in that case are simlar to the ones before
us. Both are directed at “trailers”; both are ainmed at
preventing “tenporary” residential structures. W find and hold
that, when given its “usual, natural and ordinary neaning,”

Rai ney, 836 S.W2d at 119, the term*“trailer” is subject to only

one reasonable interpretation in the context of the period of
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time when the restriction was placed in the subject deed, i.e.,
1986. W believe, as the trial court suggested, that the word
“trailer” in the 1986 tinme frame would include not only a canping
trailer, but also a single-w de nobile hone of the variety placed
on the defendants’ property. This holding is consistent with the
statutory definition of nobile honme or house trailer set forth at
T.C.A 8§ 55-1-105(a),’ which definition is also cited in Beacon
Hlls. See 911 S.W2d at 737. Qur holding is al so consistent
with the restrictive covenant in the defendants’ deed prohibiting
a “structure of a tenporary character...as a residence.” This
latter restriction is a further indication that the subject
restrictions prohibit the placenent of a single-w de nobile hone

on the defendants’ property.

View ng the | anguage in Cox's deed in light of our
hol ding in Beacon Hlls and the statutory definition of “nobile
honme or house trailer,” we conclude that the restrictions at
i ssue here were intended to prohibit the placenent of a single-
wi de nobil e hone, such as Wiittaker’s, on the subject property.
We find this intention within the | anguage of the restrictions;
therefore, resort to extrinsic sources -- such as the statenents
attributed to Waddel |l -- for interpretation of those restrictions
is not appropriate. Shea v. Sargent, 499 S.W2d 871, 874 (Tenn.
1973). To the extent that the trial court relied upon testinony

pertaining to the statenents of Waddell to vary the historical

T.c. A 8§ 55-1-105(a) provides as follows:

“Mobil e home or house trailer” means any vehicle or
conveyance, not self-propelled, designed for trave

upon the public highways, and designed for use as a
resi dence, office, apartnment, storehouse, warehouse
or any other simlar purpose.
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definition of “trailer,” such reliance was not warranted.® Until
the Suprenme Court hol ds otherwi se, we are constrained to
interpret broadly the word “trailer” in deed or subdivision
restrictions, unless other language in the restrictions dictates

a narrower interpretation.

W next consider the alternative basis of the tria
court’s holding -- “that enforcenent of such restriction has been
wai ved or [Hi cks] should be estopped to enforce sane.” W first
note that it has been held that the right to enforce a
restrictive covenant may be forfeited due to waiver or estoppel.
Scandlyn v. MDi |l Colunbus Corp., 895 S.W2d 342, 349 (Tenn. App
1994). Waiver generally is defined as a voluntary or intentiona
relinqui shment of a known right. Anerican Home Assurance Co. V.
Ozbur n- Hessey Storage Co., 817 S.W2d 672, 678 (Tenn. 1991);
Faught v. Estate of Faught, 730 S.W2d 323, 325 (Tenn. 1987).

Est oppel, on the other hand, has been described as foll ows:

[ estoppel] arises fromthe conduct or
silence of a party and is sonetines referred
to as equitable estoppel... Wen a man has
been m sl ed by the untruth propounded by
another, and acted to his detrinment in
reliance upon the m srepresentation, the
m sl eading party will be estopped to show
that the true facts are contrary to those he
first propounded.

Arthur v. Lake Tansi Village, Inc., 590 S.W2d 923, 930 (Tenn.
1979) (quoting Duke v. Hopper, 486 S.W2d 744, 748 (Tenn. App.

1972) (enphasi s in Arthur opinion)).

8~ . . . . .
G ven this conclusion, we deem it unnecessary to consider the question
of whet her Waddell’'s statements constitute inadm ssible hearsay.
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Upon review of the record, we have concl uded that the
doctrines of waiver and estoppel are not applicable to the facts
of this case. Wth respect to the issue of waiver, the record
contains no evidence of conduct by Hi cks which would anpbunt to an
I ntentional relinqgquishment of his right to enforce the
restrictions in Cox’s deed. It has been held by this Court that
a subdi vision owner retains the right to object to violations of
restrictions on an adjacent |ot, despite that sanme owner’s
failure to object to previous violations of simlar restrictions
on lots in other parts of the subdivision. Jones v. Englund, 870
S.W2d 525, 528 (Tenn.App. 1993). This Court recently relied
upon the follow ng | anguage froman earlier decision in affirmng
the i ssuance of an injunction against the installation of a

manuf act ured hone:

When one buys a lot in a subdivision with
restrictions and builds a home for his
famly, and has a right to rely on the sane
restrictions applying to other lots, he
cannot be held estopped as to a |ot next to
hi m because he did not object to a violation
of the restrictions on another street.

Fields v. More, C A No. 03A01-9401-CH 00013, 1994 W 287563, *1
(Tenn. App., E.S., filed June 30, 1994, Franks, J.)(quoting Carson
v. Knaffl, 15 Tenn. App. 507, 514 (1932)). Thus, we find no

evi dence that Hicks has waived his right to enforce the
restrictions in Cox’s deed. Certainly, we find no | egal basis

for holding that Waddel |’ s action or inaction can be inputed to

Hi cks.
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Wth regard to estoppel, the record contains no
I ndication that Cox or Whittaker acted in reliance upon any acts
or statenents by Hicks; therefore, an essential elenent of
estoppel is absent. Arthur, 590 S.W2d at 930. W find that the
doctrine of estoppel is not applicable to the facts of this case.
Furthernore, we are aware of no authority that would support a
finding in this case that H cks is estopped fromenforcing the
restrictions in Cox’s deed by virtue of any conduct on the part
of Waddell or others. Accordingly, we hold that the trial court
erred in relying upon wai ver or estoppel as an alternative basis

for its decision.

V. Concl usi on

We therefore hold that Whittaker’'s nobile hone falls
wWthin the restrictions applicable to the defendants’ property.
We further hold that Hicks has the right to enforce those
restrictions. It results that the decision of the trial court is
reversed. Costs on appeal are taxed to the appellees. This case
is remanded to the trial court for the entry of an order
enj oi ning the defendants from causing or allow ng the placenent
or the continued presence of the nobile home at issue on the
subj ect property, and for such other proceedings as are

necessary, consistent with this opinion.

Charles D. Susano, Jr., J.

CONCUR:

14



Houston M Goddard, P.J.

Her schel P. Franks, J.
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